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CHAPTER  l-^OFnCE  OF  EDUCATION,  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

PART  121a— ASSISTANCE  TO  STATES 
FOR  EDUCATION  OF  HANDICAPPED 
CHILDREN 

State  Plan  Provisions 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  26,  1975  (40  FR  54804)  setting 
forth  proposed  amendments  to  Part 
121a  of  Title  45  of  the  Code  of  Federal 
Regulations.  The  amendments  (1)  added 
a  new  paragraph  (g)  to  S  121a.l0  which 
essentially  repeated  the  statutory  lan¬ 
guage  of  section  613(b)  (1)  of  the  Educa¬ 
tion  of  the  Handicapped  Act  (EHA), 
added  by  Public  Law  93-380.  Section 
613(b)  (1)  requires  that  each  State’s  an¬ 
nual  program  plan  be  amended  to  in¬ 
clude  (among  other  things)  policies  and 
procedures  to  identify,  locate  and 
evaluate  all  handicapped  children  resid¬ 
ing  in  the  State  who  are  in  need  of  special 
education  and  related  services,  and  to 
protect  the  confidentiality  of  data  col¬ 
lected  in  that  effort  under  criteria  pro¬ 
mulgated  by  the  Commissioner.  (2)  The 
amendments  also  proposed  a  new 
i  121a.l5  setting  forth  the  criteria  which 
the  State  would  be  required  to  use  to 
develop  its  policies  and  procedures  for 
protecting  the  confidentiality  cff  the  data. 

Subsequent  to  publication  of  the  pro¬ 
posed  rules,  legislation  was  enacted 
which  included  provisions  (effective  on 
November  29,  1975)  which  apparently 
modify  the  requirements  of  section 
613(b)  (1)  in  certain  particulars,  as  set 
forth  below  in  the  changes  relating  to 
§  121a.l0(g)  (see  section  612(a)  (A) .  (C) . 
(D) ,  and  (E)  of  the  EHA,  as  amended  by 
the  Education  of  All  Handicapped  Chil¬ 
dren  Act,  Public  Law  94-142  (enacted 
November  29, 1975) ) .  As  indicated,  those 
changes  have  been  incorporated  with 
other  comments  in  these  revised 
regulations. 

Interested  parties  were  Invited  to  sub¬ 
mit  comments,  suggestions,  or  objections 
regarding  the  proposed  r^nilations. 
These  comments  are  summarized  and 
the  responses  of  the  Department  are  pro¬ 
vided  below.  The  comments  are  arranged 
in  order  of  the  sections  of  the  proposed 
regulations  (the  final  regulations  are  in 
the  same  order,  but  have  been  renum¬ 
bered  in  part  since  proposed  subpara¬ 
graph  (5)  has  been  deleted) . 

Summary  or  Comments  and  Responses 

1.  Section  121a.l0  Special  provisions 
and  descriptions. 

Comment.  While  no  specific  comments 
were  received  on  the  new  proposed  para¬ 
graph  (g)  which  set  forth  the  statutory 
requirements  in  section  613(b)  (1)  of  Uie 
Education  of  the  Handicapped  Act 
(added  by  Public  Law  93-380),  a  com- 
menter  did  reccmimend  that  “all  handi¬ 
capped  children  in  need  of  special  educa¬ 
tion  and  related  services”  be  defined  to 
include  aU  mentally  retarded  and  ex¬ 
ceptional,  or  thoufiht  to  be  exceptional, 
children  under  21  years  of  age,  including 
institutionalized  children,  those  sus¬ 


pended  or  expelled  from  school,  and  those 
who  are  chronically  truant  more  than 
25  percent  of  the  tiifie. 

Response.  No  change  has  been  made. 
Such  children  are  deemed  by  the  Depart¬ 
ment  to  be  handicapped  children  within 
the  meaning  of  the  definition  of  “handi¬ 
capped  children”  set  forth  in  section 
602(1)  of  the  EHA.  Further,  “special 
education”  and  '’related  services”  are 
defined  in  amendments  to  Section  602 
(Sections  602(16)  and  (17))  contained 
in  Public  Law  94-142.  These  children  are 
eligible  to  receive  services  imder  either 
Part  B  or  section  121  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended  (programs  for  handicapped 
children  in  State-operated  and  State- 
supported  schools) ,  depending  on  which 
agency  in  the  State  is  directly  responsible, 
for  their  free  public  education. 

Changes.  Paragraph  (g)  has  been 
modified  to  refiect  the  revised  requhe- 
ments  contained  in  section  612(2)  (A), 
(C) ,  (D) ,  and  (E)  of  the  Education  of  the 
Handicapped  Act,  added  by  PuUlc  Law 
94-142  subsequent  to  publication  of  the 
proposed  rules.  Those  statutory  provi¬ 
sions  were  effective  on  enactment  and 
largely  repeat  the  requirements  set  forth 
in  section  613(b)(1)  of  the  EHA,  as 
amended  by  Public  Law  93-380,  but  indi¬ 
cate  that  the  State  plan  amendments  for 
Fiscal  Year  1976  and  subsequent  fiscal 
years  must  not  oqly  set  forth  the  poli¬ 
cies  and  procedures  the  State  will  under¬ 
take  but  also  those  the  State  has  under¬ 
taken  to  meet  the  requirements.  In  ad¬ 
dition,  the  requirement  regarding  pro¬ 
tecting  the  confidentiality  of  data  col¬ 
lected  in  the  efforts  to  identify,  locate 
and  evaluate  all  children  in  need  of  spe¬ 
cial  education  services  was  changed  by 
Public  Law  94-142.  Under  Public  Law 
93-380,  the  Commissioner  was  required 
to  set  forth  detailed  criteria  the  States 
must  use  to  develcq?  policies  and  proce¬ 
dures  regarding  confid^tiality.  PubUc 
Law  94-142  requires  that  the  Secretary 
prescribe  such  criteria  in  accordance 
with  the  provisions  of  section  438  of  the 
General  Education  Provisions  Act  (the 
so-called  “Buckley  Amendment”). 

The  new  law  also  requires  the  Secre¬ 
tary  to  prescribe  safeguards  to  be  used 
by  the  Cmnmissioner  (sections  612(2) 
(D)  and  617(c)). 

The  criteria  set  forth  in  the  proposed 
rules,  as  modified  in  response  to  com¬ 
ments,  are  ai^ropriate  to  meet  the  re¬ 
quirement  in  Public  Law  94-142  regard¬ 
ing  collecticm  of  data  by  State  and  local 
educational  agencies.  To  meet  the  addi¬ 
tional  requirement  regarding  collection 
of  personally  identifiable  data  (if  any) 
by  the  Commissioner,  a  provision  has 
been  added  ({  121a.l5(c) )  which  states 
that  the  Commissioner  will  apply  certain 
provisions  of  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  and  appropriate  Depcui^ 
m^tal  Regulations  when  collecting  tmd 
using  personally  identiflable  data  (if 
any)  in  relation  to  enforcing  or  evaluat¬ 
ing  Part  B  of  the  EHA.  (The  Privacy  Act 
and  Departmental  regulations  by  their 
terms  only  supply  to  records  maintained 
in  a  “system  of  records,”  as  defined  in 
section  552a(a)(5)). 


2.  Section  121a.l5(a)  Definitions. 
Comments  on  the  definition  of  ‘*con- 
sent*.  Several  commenters  were  con- 
cmied  with  the  definition  of  “consent” 
and  with  the  criteria  rdatlng  to  consent 
set  f(»iih  in  proposed  i  121a,15(b)  (4). 
Since  the  definition  and  the  criteria  are 
interrelated,  cortain  of  these  ccmunents 
Me  tocMporated  with  the  comments  on 
thatltection  set  forth  below  under  6. 

Comment.  Commenters  recommended 
that  the  definitfam  require  that  the  in¬ 
formation  provided  to  the  parents  under 
i  121a.>5(bT  (1)  to  inform  them  of  the 
identification  and  evaluation  efforts  be 
in  writing  and  in  the  primary  language 
of  the  parent,  and  that  the  parent  under¬ 
stand  uid  agree  in  writing  to  the  carry¬ 
ing  out  ai  the  activity.  The  commenters 
further  recommended  that  blanket  or 
group  consent  forms  vhlch  fail  to  spec¬ 
ify  the  particular  records  to  be  released 
or  fidl  to  identify  each  Individual  or 
agency  to  shorn  records  are  to  be  re¬ 
leased  should  not  constitute  valid  con¬ 
sent  and  that  consent  should  be  obtained 
again  if  an  agency  wants  to  use  sensi¬ 
tive  data  for  some  new  purpose. 

Response.  The  definition  has  been 
changed  to  require  that  as  a  part  of  ob¬ 
taining  fully  informed  consent,  (1)  the 
consent  be  in  writing,  (2)  the  parent 
must  be  provided  the  information  set 
out  in  the  notice  requirement  in  §  121a.l5 
(b)  (1)  (i)  ip  his  or  her  native  language 
unless  it  clearly  is  not  feasible  to  do  so, 
and  (3)  that  the  cofesoit  specify  the 
activity  for  which  consent  is  given  and 
which  records,  if  any,  are  to  be  released 
and  to  whom  the  records  are  to  be  re¬ 
leased. 

The  first  change  will  conform  to  the 
procedural  safeguards  regarding  notice 
enacts  in  the  Education  of  All  Handi¬ 
capped  Children  Act  (EAHCA)  (section 
61S(b)<l)(D)  of  the  EHA)  which  be¬ 
comes  effective  for  Fiscal  Year  1978  (Oc¬ 
tober  1,  1977) .  “Native  language”  is  de¬ 
fined  in  the  EAHCA  by  reference  to  the 
definition  used  in  the  Bilingual  Educa¬ 
tion  Act:  “when  -used  with  reference  to 
an  individual  of  limited  English-speak¬ 
ing  ability,  [the  term]  means  the  lan¬ 
guage  normally  used  by  such  Individuals, 
or  in  the  case  of  a  child,  the  language 
normiUly  used  by  the  parents  of  the 
child”  (20  U.S.C.  (880b-l(a)(2)).  This 
change  meets  the  major  concern  of  the 
commenters  while  recognizing  that  in 
some  instances  it  may  not  be  feasible  to 
use  the  native  language  of  the  parent. 
It  is  not  appropriate  to  require  that  the 
information  be  provided  in  writing,  be¬ 
cause  there  may  be  many  instances 
where  written  notice  is  inadequate  to 
inform  the  parents  (for  example,  the 
parents  may  be  illiterate  or  blind  or  the 
language  may  not  exist  in  written  form, 
as  in  the  case  of  some  American  Indian 
languages) .  It  should  be  emphasized  that 
the  statutcHY  requlrancnt  is  that  the 
States  develop  their  own  policies  and 
procedures  to  protect  the  confidentiality 
of  personally  identiflable  data.  The  De- 
partmeut  expects  that  each  State’s  an¬ 
nual  program  plan  will  qiecify  when 
written  notice  is  sqn>ropriate,  and  the 
other  means  by  whi<)h  the  State  will 
fully  inform  parmts  of  th^  rights. 
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As  to  the  second  change,  cons^t,  whoi 
obtained,  should  be  for  specific  activities, 
records  and  parties.  In  ardor  tor  the 
consent  to  be  meaningful. 

Comment.  A  comm^tar  indicated  that 
the  portion  of  the  d6finiti(ni  that  states 
that  the  parent  must  imderstand  and 
agree,  as  a  prior  condition,  to  the  carry¬ 
ing  out  of  tile  identification,  location,  or 
evaulation  activity  for  whi(^  his  or  her 
consent  is  soucdit  would  be  contrary  to 
a  State  law  which  requires  school  dis¬ 
tricts  to  provide  appropriate  services  and 
on-going  evaluations,  and  would  im¬ 
pinge  on  the  ability  at  school  districts  to 
program  meaningfully  for  handicapped 
children  whose  parents  are  not  willing 
to  be  involved  in  the  educational  process. 
Another  cmnmenter  requested  that  the 
defintion  be  revised  by  deleting  the  refer¬ 
ence  to  parental  consent  in  the  case  of 
identification  and  location  of  children, 
and  by  rtferring  only  to  consent  for 
“formal”  evaluations.  The  effect  of  the 
latter  recommendaticm  would  be  to  con- 
fcHrm  the  definition  more  closely  to  the 
requironent  for  consent  set  forth  In  pro- 
po^  §  121a.l5(b)  (4) . 

Response.  The  d^lnition  has  been 
modified  by  deleting  the  words  “identifi¬ 
cation,  location,  or  evaulation”  so  that 
the  second  portion  of  the  definition 
reads:  “The  parent  understands  and 
agrees  in  writing  to  the  carrying  out  of 
the  activity  for  which  his  or  ho:  con¬ 
sent  is  sought,  and  the  consent  sets  forth 
that  activity  and  lists  the  records  (If 
any)  which  will  be  released  and  to 
whom.”  (The  consent  requironent  set 
forth  in  { 121a.l5(b)  (4)  determines 
where  consent  is  required) . 

The  d^lnltlon  as  previously  written 
caused  confusion  since  the  consent  re¬ 
quirement  Itself  did  not  require  that 
parental  consent  be  obtained  when  par¬ 
ticipating  agencies  sought  information  to 
Identify  or  locate  handicapped  children 
(consent  was  only  required  when  childrrai 
were  to  be  formally  evaluated  or  inter¬ 
viewed  directly,  or  when  data  were  to 
be  used  for  new  purposes  or  disclosed  to 
other  than  aiH>ropriate  officials  of  par¬ 
ticipating  agencies) . 

As  to  the  commoat  that  the  require¬ 
ment  (to  require  consort  to  evaluate  a 
child)  would  be  contrary  to  State  law  re¬ 
quiring  ongoing  evaluations  and  provi¬ 
sions  of  services,  a  ccmsent  requironent 
is  not  incompatible  with  such  a  require¬ 
ment,  as  parents  must  be  involved  in  de¬ 
cisions  to  evaluate  and  provide  special 
services  to  a  child.  If  a  parent  were  to 
refuse  consent,  the  ^ency  would  gen¬ 
erally  have  the  alternative  remedy,  rmder 
State  law,  of  asking  relief  from  the 
courts,  such  as  appointmort  of  a  special 
guardian.  (A  provisicm  has  be«i  added 
requiring  States  to  ^?ecify  what  proce¬ 
dures  will  be  used  if  pararts  refuse  con¬ 
sent  ( §  121a.l5  (b)  (4)  (ill) .) 

Comment.  A  commenter  stated  that 
the  third  part  (ff  the  definition  was  in¬ 
consistent,  since  he  Inten^reted  it  as  say¬ 
ing  consent  could  not  be  made  a  condi¬ 
tion  a  child’s  obtaining  any  sorvices, 
while  in  1 121a.l5(b)  (4)  (3)  the  regula¬ 
tions  forbid  evaluating  a  child  (a  service) 


unless  partial  consent  has  bem  ob¬ 
tained. 

Response.  The  third  part  ol  the  d^ni- 
tion  has  beoi  restated:  “the  parent  un¬ 
derstands  that  the  granting  of  consent 
is  voluntary  on  the  part  of  the  paroit.” 
The  intent  of  this  provision  is  to  make  it 
clear  that  participating  agmcies  may  not 
try  to  co«xe  consent  by  tying  consmt  to 
provision  of  educational  services.  On  the 
oth«:  hand,  if  evaluation  is  deemed 
necessary  to  place  a  child  a]H>roprlately, 
the  agaicy'3  remedy  would  be  to  se^ 
court  intervention  under  State  law. 

Comment  on  definition  of  "partici¬ 
pating  agency.”  Commenters  recmn- 
mended  that  the  definition  of  “partici¬ 
pating  agency”  be  revised,  stating  that 
it  was  unnecessarily  broad  in  specifidng 
that  a  “participating  agency”  could  in¬ 
clude  any  “individual”  as  well  as  any 
“agency”  or  “institution”  which  collects, 
maintains,  uses,  or  provides  data  for  the 
idoitification,  location,  and  evaluation 
efforts  requir^  by  section  613(b)  (1)  (A) 
of  the  Education  of  the  Handicapped  Act. 
These  commenters  felt  that  by  including 
“individuals”  in  the  definition.  It  would 
permit  free  access  by  virtually  any  indi¬ 
vidual  (apparently  because  of  how  the 
terms  are  used  in  the  criteria  regarding 
State  and  local  access  to  data,  proposed 
S  121a.l5(b)  (4)  (1) ;  that  section  (121a.l5 
(b)  (4)  (1)  (A) ,  as  roiumbared)  allows 
puticipating  agoicies  to  collect  or  use 
data  for  the  purposes  of  S  121a.l0(g)  (1) 
without  obtaining  paroital  consmt) . 

Response.  The  definition  has  been 
modified  to  delete  “individual.”  A  partic¬ 
ipating  agency  should  not  share  data 
with  an  individual  who  was  not  affil¬ 
iated  with  an  agency  without  obtaining 
parental  consent  and  the  definition  has 
been  modified  to  preclude  that  possibil¬ 
ity. 

Other  comments.  . Commenters  recom¬ 
mended  that  a  definition  of  “parent”  be 
added  to  make  it  clear  that  the  parent 
group  covered  by  the  regulation  is 
broader  than  the  parent  groiip  covered 
by  the  Family  Educational  Bights  and 
Privacy  Act  (the  so-called  “Buckley 
Amendment”),  section  438  of  the  Oen- 
eral  Education  Provisions  Act  (20  n.S.C. 
1232g) .  A  commenter  recommended  that 
the  definition  include  the  “surrogate” 
parents  appointed  under  section  613(a) 
(13)  (A)  (Ui)  oftheEHA. 

Response.  A  definition  of  “parent”  has 
been  added  that  defines  “parent”  as  “a 
parent  or  guardian  (or  individual  acting 
as  a  parent  in  the  absence  of  a  parent  or 
guardian)  of  any  child  on  whom  data  is 
collected,  maintained,  or  used  for  the 
purposes  set  forth  in  S  121a.l0(g)  (1).” 
TTiis  makes  clear,  as  was  the  intent  in 
the  proposed  rules,  that  rights  are  to  be 
accorded  to  parents  of  any  children 
about  whom  data  are  collected,  main¬ 
tained,  or  used.  Such  a  group  xnay  even 
include  parents  of  children  who  are  sub¬ 
sequent^  determined  not  to  be  handi¬ 
capped  or  not  in  need  of  special  educa¬ 
tion  services. 

It  would  not  be  appropriate  to  add  a 
rtf  erenoe  to  surrogate  parents  since  the 
manner  tf  appointment  tf  surrogates  is 
a  matter  subject  to  State  law. 


Other  changes.  A  definition  for  “for¬ 
mal  evaluations”  has  been  added  in  re- 
spcmse  to  several  comments  rtfating  to 
the  consent  requironent  in  pixmosed 
§  121a.l5(b)  (4). 

3.  Section  121a.l5(b)(l)  Notice. 

Comment.  A  commoiter  rec(Hnmended 
that  the  responsibility  for  notifying 
parents  of  the  requlr«nents  set  forth  in 
§  121a.l0(g)  (1)  should  be  imposed  on 
local  school  districts  as  well  as  <m  the 
State  educational  agency. 

Response.  No  change  has  been  made  in 
response  to  this  commait.  States  are  re¬ 
quired  to  develop  their  own  policies  and 
procedik.res  to  meet  the  criteria  set  out 
in  S  121a.l5,  and  States  will  have  to  de¬ 
velop  policies  which  meet  the  needs  of 
their  particular  circumstances.  In  most 
States,  it  is  expected  that  local  educa¬ 
tional  agencies  and  other  participating 
agencies  will  be  involved  in  notifying 
the  parents.  However,  in  some  States. 
State-level  agencies  may  be  solely  or 
more  appropriately  equipped  to  provide 
the  notice. 

Comment.  Commenters  recommended 
that  the  notice  requirements  be  revised 
to  require  that  the  notice  be  in  writing, 
and  by  adding  requirements  that  the 
notice  specify  the  manner  in  which  the 
data  will  be  sought  and  the  persons  and 
agencies  which  will  have  access  to  the 
data  without  parental  consent.  The  com¬ 
menters  urged  that  the  notice  be  pro¬ 
vided  in  a  language  which  the  parents 
can  understand  (their  “primary”  lan¬ 
guage)  and  one  commenter  urged  that 
special  protections  be  provided  for 
parents  whose  primary  language  is  not 
written  (such  as  some  American  Indian 
languages) .  One  of  the  commenters  also 
recommended  that  the  notice  include  in¬ 
formation  regarding  the  authority  of  the 
Bureau  of  Education  for  the  Handicap¬ 
ped  to  enforce  the  requirements  of  the 
EHA  and  that  the  notice  indicate  the 
names  of  local  communiti^  groups  which 
could  provide  assistance  to  parents  in 
exercitfng  their  rights.  Further,  to  in¬ 
sure  that  notice  reached  parents  of  pre¬ 
school  age  children,  a  commenter  rec¬ 
ommended  that  the  notice  criteria  in¬ 
clude  a  requirement  that  the  notice  be 
published  in  newspapers  having  local  and 
statewide  coverage.  Another  commenter, 
however,  felt  that  the  notice  requirement 
was  appropriate  if  it  meant  that  only 
advertisements  in  selected  State  news¬ 
papers  ware  necessary. 

Response.  The  notice  requirement  has 
been  revised  to  include  provisions  that 
(1)  each  State  describe  the  extent  to  - 
which  it  wiU  provide  notice  in  the  native 
languages  of  its  various  peculation 
groups,  (2)  the  notice  shall  include,  but 
not  be  limited  to,  notice  published  in 
newspapers  which  have  Statewide  and 
local  circulations  prior  to  any  major 
Identificaitkm  or  location  activity,  and 
(3)  the  notice  must  cvecify  the  maimer 
in  which  the  State  intends  to  collect 
data. 

1.  The  States  are  to  set  forth  their 
poillcieB  and  procedures  for  meeting  the 
notice  requirement,  and  in  most  situa¬ 
tions  these  poficks  would  have  to  pro¬ 
vide  for  the  notice  to  be  available  in 
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scxne  written  form,  especially  since  par¬ 
ents  must  be  informed  of  the  contents  of 
the  notice  as  part  of  obtaining  their  fully 
informed  ccxisent,  and  empfcjyees  must 
be  trained  in  the  policies  and  procedures 
re^rding  omfldoiitiality.  Ad(H>ting  the 
suggestkm  that  the  notice  also  include 
the  maimer  in  which  the  State  intends 
to  collect  data,  will  more  fully  inform 
parents  of  the  State’s  plans.  It  is  recog¬ 
nized  that  different  approaches  to  col¬ 
lecting  the  data  may  be  necessary  at  dif¬ 
ferent  times  during  the  idoxtification 
and  evaluatum  efforts  and  this  require¬ 
ment  does  not  preclude  changes  in  ap¬ 
proach. 

2.  States  may  decide  to  include  in  their 
notices  lnf<xmation  about  assistance 
from  local  community  groups  and  the 
Bureau  of  Educatkm  for  the  Handi¬ 
capped’s  role  In  enforcing  Part  B  <ff  the 
HEIA,  but  it  Is  not  iqxproprlate  to  re¬ 
quire  this  in  the  criteria.  It  should  be 
noted  that  complaints  should  first  be  di¬ 
rected  to  State  educational  agencies  for 
correction.  Provisions  in  Public  Law  94- 
142,  effective  CX:tober  1,  1977,  will  man¬ 
date  that  complainis  regarding  proce¬ 
dural  safeguards  must  be  iqppealed  to  the 
State  educational  agencies  and  then  to 
a  State  court  of  competent  jurisdiction 
or  a  Federal  district  court  (section  615 
(c)-(e)  of  theEHA), 

3.  Newspaper  publication  would  be  a 
minimum  st^  towards  meeting  the  no¬ 
tice  requirements,  but  would  have  to  be 
supplanented  by  additional  measures. 
States  should  be  aware  that  they  must 
develop  their  policies  and  procedures  in 
such  a  way  that  they  reach  the  entire 
target  population.  Including  parents  of 
pre-school  and  out-of -school  children  in 
need  of  special  education  services. 

4.  Section  121a.l5(b)  (2)  Access  rights. 
Comment.  Conunenters  recommended 

that  the  regulations  be  revised  to  make 
it  clear  that  access  and  other  rights  were 
to  be  accorded  to  parents  of  all  children 
about  whom  Information  is  collected  for 
the  purposes  of  f  121a.l0(g)  (1)  and  not 
just  the  parwits  of  students  who  are  cov¬ 
ered  by  the  Buckley  Amendment. 

Response.  Ihe  comment  has  been 
adopts.  As  indicated  above,  the  intent 
of  the  proposed  rules  was  to  require  that 
the  rights  be  accorded  to  parents  Of  any 
children  about  whom  data  are  collected 
or  used  for  the  purposes  set  forth  in 
S  121a.l0(g)  (1).  Ihe  new  d^nition  of 
’’parent”  should  make  this  clear. 

Comment.  CTommenters  urged  that  the 
access  rights  be  more  detailed  than  those 
accorded  uiKler  the  Buckley  Amendm«it. 
For  example,  it  was  recommended  that 
access  be  provided  without  unnecessary 
dday  and  prior  to  any  pending  hearing 
regarding  idaitification,  evaluation  or 
placement  (Ihe  Buckley  Amendment  al¬ 
lows  an  educational  agaocy  or  Institution 
45  days  in  which  to  respc^) .  Ihe  oom- 
menters  also  recommended  that  Ihe  cri¬ 
teria  provide  that  parents  be  provided 
whh  a  list  of  education  records  main¬ 
tained  by  a  school,  be  allowed  to  obtain 
ocgdea  and  explanations  of  the  records, 
and  be  allowed  to  brhig  anyone  of  th^ 
choosing  wKh  ttxem  to  inspect  the  rec¬ 
ords.  However,  another  cmxunenter  felt 


that  the  access  riglris  criterion  was  un¬ 
necessary  since  he  b^eved  each  State 
must  already  comply  with  the  Buckley 
Amendment.  The  com  men  ter  made  this 
same  point  regarding  hearing  richts  and 
consult  requirements. 

Response.  The  requirement  has  been 
revised  to  make  it  clear  that  the  access 
requirements  shall  apply  to  any  partici¬ 
pating  agency  and  to  any  personally 
identifiable  information  collected,  main¬ 
tained,  or  used  for  the  purposes  set  out 
in  S  121a.l0(g)(l).  Rather  4han  refer¬ 
encing  regulations  under  the  Buckley 
Amendment,  specific  provi^ons  have 
been  added  to  require  that : 

(1)  Access  be  provided  without  un¬ 
necessary  delay  cu\d  prior  to  any  hearing 
relating  to  the  identificati<m.  evaluation 
or  placement  of  a  child; 

(2)  The  right  includes  the  right  to  a 
response  to  reasmiable  requests  for  ex¬ 
planations  and  inta*pretations  of  the 
regulations,  to  obtain  copies,  to  obtain  a 
list  of  the  types  and  locations  of  records; 
and 

(3)  Agencies  midntain  a  record  of  ac¬ 
cess  to  the  records.  Further,  a  inovislon 
regarding  charging  of  fees  has  been 
added,  as  well  as  other  specific  critarla 
relating  to  access. 

5.  Section  121a.l5(b)  (3)  Hearing 
rights. 

Comment.  Commenters  stated  that  the 
requirement  regarding  hearing  ried^ts 
needed  to  be  strengthened  in  order  to 
ensiue  a  full  c^xportunity  to  challenge  the 
appropriateness  or  acciurary  of  informa¬ 
tion  collected  about  children,  including 
provisions  set  forth  in  the  Education  of 
All  Handicapped  Children  Act  (PX.  94- 
142,  enacted  November  29,  1975).  The 
provisions  recommended  were  that  the 
hearing  be  provided  within  10  school  days 
of  a  request  for  a  hearing  (another  com- 
menter  also  recommended  a  time  frame 
be  required)  and  in  any  case  prior  to  a 
hearing  scheduled  to  challenge  the  Iden¬ 
tification.  evaluation  or  placement  of  a 
child,  that  an  impartial  hearing  officer 
be  used,  that  translaticm  or  interpreta¬ 
tion  assistance  be  provided,  that  parents 
have  an  opportunity  to  present  evidence 
and  confront  witnesses  and  be  permitted 
to  brhxg  a  lawyer  or  representative  of 
their  choosing  that  the  decision  be  made 
in  writing.  In  the  primary  language  of  the 
parents,  and  provided  to  the  parents 
within  10  school  days  of  the  hearing  and 
be  Included  in  the  child’s  record,  and 
that  all  parties  who  have  had  access  to 
a  dispute  record  be  notified  of  any  cor¬ 
rections. 

Response.  ’The  requirement  has  been 
revised  to  make  it  clear  that  the  hecuing 
requirements  shall  apply  to  any  partici¬ 
pating  agency  and  any  personal^  iden¬ 
tifiable  Information  collected,  main¬ 
tained,  or  used  for  the  purposes  set  out 
in  §  121a.l6(g)  (1) .  As  with  acc^  rights, 
the  criteria  as  revised  set  forth  specific 
requirements,  relating  to: 

(1)  The  right  to  a  hearing  to  challenge 
data; 

(2)  The  Aments  of  any  heating,  in¬ 
cluding  reasonable  notioe,  an  impartial 
hearing  ofBcer,  an  opportunity  to  present 
evidence  and  to  be  assisted  by  represent¬ 


atives,  and  a  decision  in  writing  based 
on  the  evidence: 

(3)  The  right  to  have  an  eaqxlanatory 
statement  inducted  in  ihe  record  if  the 
decisimi  is  not  to  change  the  record;  and 

(4)  Any  appeal  procedures.  General 
due  process  procedures  which  will  be  re¬ 
quired  In  Fiscal  Tear  1978  under  Section 
615  of  the  EHA.  as  added  by  the  Educa¬ 
tion  of  All  Handicapped  Children  Act. 
will  be  the  subject  of  future  regulations. 

6.  Section  121a.l5(b)  <4)  Consent. 

Most  of  the  15  individuals  or  orga¬ 
nizations  commenting  on  the  proposed 
regulations  were  concerned  with  the  cri¬ 
teria  regarding  consent. 

Several  commenters  objected  to  the 
provision  which  indicated  that  parental 
consent  must  be  obtained  before  data  are 
sought  directly  from  a  child  by  formal 
evaluation,  interviewing,  or  testing  be¬ 
cause  they  believed  that  it  wcmld  be  im¬ 
possible  to  obtidn  parental  consent  prior 
to  conducting  identification  and  location 
activities,  or  because  the  provision  could 
be  read  so  broadly  that  school  officials 
would  be  afraid  to  talk  to  individual  chil¬ 
dren  for  fear  they  would  be  accused  of 
interviewing  a  child.  Several  commenters 
felt  the  provision  was  unnecessary  since 
parental  inv<rivement  in  all  cases  involv¬ 
ing  handicapped  children  is  already  man¬ 
dated  (although  the  commenters  did  not 
specify  any  statute  or  regulation  which 
would  do  this) ,  and  because  the  require¬ 
ment  might  Impede  providing  services 
because  of  the  additional  time  reqtiired  to 
obtain  the  consent.  One  commenter  felt 
objections  might  be  eased  by  defining 
“formal  evaluation,  interviewing  or  test¬ 
ing”  as  limited  to  procedures  used  selec¬ 
tively  with  an  individual  child  and  not 
to  basic  tests  administered  to  all  children 
inaschooL 

However,  other  commenters  felt 
strongly  that  the  criteria  regaldlng 
ccmsent,  as  well  as  the  criteria  regarding 
State  and  local  access  to  data  in 
§  121a.  15(b)  (5),  were  not  stringent 
enough  or  precise  enough  to  ensure  that 
aU  records  were  covered  and  that  all 
parties  had  a  clear  understanding  of 
their  rights  to  receive  access  to  data. 

Commenters  also  recommended  that 
§  121a.l5  (b)  (4)  and  (b)  (5)  be  ocnubined 
and  revised  to  provide  that  personally 
identifiable  data  may  be  collected*  only 
with  the  Informed  consent  of  parents, 
and  recommended  that  data  alreiuly  col¬ 
lected  should  not  be  used  without  ob¬ 
taining  consent  However,  to  account  for 
potential  situations  where  parents  might 
deny  consent  or  oppose  an  evaluation, 
the  commenters  recommended  that  a 
provision  be  added  to  provide  school  offi¬ 
cials  an  opportunity  to  challenge  the  re¬ 
fusal  of  a  parent  to  grant  consent  with 
the  burden  of  proof  regarding  the  neces- 
si^  for  obtaining  the  data  or  perform¬ 
ing  the  evaluatfam  cm  the  schoid  officials. 
The  commenters  also  recommended  that 
the  revised  criteria  require  participating 
agencies  to  keep  detailed  records  of  both 
requeats  for  access  and  access  to  data, 
including  dates,  the  reason  access  was 
requested,  and  the  agency’s  author!^ 
for  granting  access. 

Response.  1.  The  portiim  of  the  re¬ 
quirement  relating  to  consent  when  In- 
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formation  is  sought  directly  from  a  child  situation  In  the  manner  requested  in  the  tive  paialties  or  sanctions  to  be  aivUed 
has  been  modified  by  deleting  the  Ian-  comment.  However,  since  it  would  be  to  any  person  vdio  unlawfully  receives  cur 
guage  “interviewing  or  testing’*  so  that  useful  to  paretns  and  the  public.  States  discloses  informaticm  in  violation  of  the 
the  requirement  only  mandates  consent  will  be  required  to  set  forth  the  pro-  regulations,  to  misure  that  the  requlre- 
when  information  is  sought  through  for-  cedures  they  will  use  when  a  parent  ments  are  met. 

mal  evaliiatlon  procedures  (and  a  defi-  refiises  to  consent.  Response.  A  provision  has  been  added 

nition  has  been  added  for  “formal  eval-  Comment.  A  commenter  recommended  requiring  that  the  State  specify  vdiat 
nation’’,  as  noted  above) .  that  a  parmt’s  signature  be  obtained  policies  and  procedures,  including  sanc- 

2.  A  provision  has  been  added  to  re-  following  a  parent  conference  to  indicate  ticms.  the  State  will  use  to  enforce  the 

mind  States  of  the  limitations  in  sec-  approval  of  an  evaluation.  requiremmits  of  the  regulatiCHU.  States 

tion  438  of  OEPA  (the  Buckley  Amend-  Response.  No  change  has  beoi  made,  will  be  hdd  accountable  by  the  Federal 
ment)  on  educational  agencies  and  These  regulations  do  not  require  paren-  government  for  implementing  the  pol- 
institutions  disclosing  personally  iden-  tal  conferences  following  an  evaluation,  icies  and  procediues  set  forth  in  their 
tifiable  data  from  education  records:  If  However.  States  are  required  to  provide  annual  program  plans.  The  Department 
they  are  covered  by  the  Buckley  Amend-  parents  an  opportunity  for  a  homing  in  does  not  have  the  authority  to  require 
ment.  those  agencies  and  institutions  placement  decisions  under  other  pro-  that  the  States  enact  civil  or  criminal 
may  not  release  data  from  education  visions  of  Part  B  of  the  EHA.  which  may  penalties  for  violations.  *1110  estabUsh- 
records  to  other  participating  agencies  be  the  subject  of  separate  regulations  mwt  of  administrative  penalties  is  a 
without  obtaining  parental  consent  ex-  issued  at  a  future  date.  matter  to  be  determined  by  each  State  as 

ce^  as  provided  h\  section  438(b)  and  7.  Proposed  Section  121a.l5 (b)(5)  it  considers  what  policies  and  procedures 
any  regulations  Issued  under  that  sec-  State  and  local  access  to  data.  are  necessary  to  meet  the  criteria  con- 

tion.  The  only  comment  received  on  this  sec-  tained  in  these  regulations,  and  the  addi- 

3.  A  provision  has  been  added  to  the  tion  was  c(xnbined  with  a  conunent  on  tion  of  a  requlr«nent  that  these  be  spec- 
access  requirements  (S  121a.lS(b)  (2)  S  I2la.l5(b)  (4) ;  as  set  forth  under  6  ifled  will  serve  to  inform  interested 
(ill) ) ,  requiring  participating  agencies  to  above,  the  commenters  felt  this  s^tion  parties. 

keep  a  record  of  parties  obtaining  ac-  could  be  cmnbined  with  S  121a.l5(b)  (4) .  9.  Section  121a.l5(b)  (7)  Destruction 

cess  to  the  data.  Response.  Proposed  subparagraph  (5)  of  data. 

4.  A  provision  has  been  added  requir-  has  been  deleted  as  unnecessary  since  it  Comment.  A  commenter  recommended 

ing  the  State  to  describe  what  proce-  simply  restated  ^riiat  was  implicit  in  the  that  the  regulations  require  the  reten- 
dures  will  be  utilized  in  the  event  a  par-  consent  requirement  in  subparagraph  tion  of  all  records  until  a  ehUd  is  at  least 
ent  refuses  consent.  (a).  18  years  of  age  and  that  mme  of  the 

The  revised  definition  of  “consent.”  8.  Proposed  Section  121a.l5(b)  (6)  records  be  destroyed  without  the  partlc- 
read  in  conjunction  with  subparagraph  Safeguards.  ipatlon  of  tlM  child  and  his  or  her  rspre- 

(1)  of  the  consent  requirement,  makes  Comment.  Commenters  reccxnmended  sentatives.  However,  another  commenter 
it  clear  that  particU)ating  agencies  do  that  the  safeguard  criteria  be  revised  by  commended  the  Department  toe  its  “use- 
not  need  to  obtain  consent,  except  as  requiring  that  each  participating  agency  ful  and  specific  regulations  concerning 
set  out  in  2  above,  to  identify  or  locate  maintain,  and  provide  to  employees  and  the  destruction  of  sensitive  data.”  A 
children,  since  it  woiild  seriously  inter-  parents,  a  statement  of  the  specific  agen-  third  commmiter  stated  that  the  require- 
f ere  with  the  requirement  to  identify  cy  policies  and  procedures  used  to  pro-  ment  that  smne  data  be  destroyed  within 
the  children  in  need  of  special  education  tect  the  confidentiality  of  data  and  that  five  years  may  possibly  oonfUct  with  his 
services.  all  employees  be  provided  training  that  State’s  regulations,  and  recommended 

An  example  of  the  second  provision  includes  discussions  of  the  pedicles  and  that  the  destruction  criteria  include  a 
added  above  is  that,  in  some  cases.  ofB-  procedures  (and  any  revisions  thereto)  proviso  rating  to  State  law  require- 
cials  of  participating  agencies  may  be  set  forth  in  the  annual  program  plan,  ments.  He  also  felt  that  the  paroits  need 
authorized  representatives  of  a  State  p\u*ther,  a  commoiter  recommended  that  only  be  notified  of  their  right  to  a  copy  of 
educational  agency  who  are  seeking  the  the  list  of  mployees  having  access  to  their  child’s  records  as  part  of  the  no¬ 
data  to  enforce  the  Federal  legal  require-  data  include  the  name  of  the  official  tice  required  by  1 121a.l5(b)  (1)  and  not 
ments  relating  to  the  Part  B  program  responsible  for  assuring  the  confidential-  prior  to  destruction  of  any  records. 
(Sections  438(b)(1)(C)  and  (b)(3)  of  ity  of  the  data.  Response.  No  change  has  been  made, 

the  General  Education  Provisions  Act),  Response.  No  change  has  been  made.  The  regulation  should  not  create  the 
and  therefore  may  obtain  the  data  itie  training  requiremort  as  stated  in  the  problems  contemplated  by  the  first  com- 
wlthout  obtaining  parental  consent,  as-  proposed  rules  is  adequate  to  guide  States  menter,  since  the  requirement  is  that  the 
suming  the  recordkeeping  requirements  tn  developing  their  policies  and  proce-  records  be  maintained  iiTitti  five  years 
of  Section  438(b)  (4)  (A)  and  the  redte-  dures.  It  is  implicit  that  the  training  after  no  longer  needed  to  im>vlde  educa- 
closure  restrictions  of  Section  438(b)  must  include  training  in  the  p^cles  and  tional  services,  which  would  be  very  Ukely 
(4)(B)  are  met.  procediures  established  to  protect  the  to  be  well  past  the  age  of  18  in  most 

As  to  the  comment  regarding  keeping  confidentiality  of  data.  Parents  must  be  cases.  With  respect  to  the  third  com- 
a  record  of  both  requests  for  access  and  fully  inform^  of  the  activities  imder  ment,  since  no  conflict  exists  with  a 
access  to  data.  educaU<mal  agencies  and  $  121a.l0(g)  (1)  under  the  notice  require-  State  statute,  it  is  Mt  that  the  policy 
institutions  covered  by  the  Buckley  ment  and  it  would  certainly  be  appropri-  interest  in  destrojring  smsitive  data  when 
Amoidment  must  keep  such  a  record  re-  ate  for  a  State  to  indicate,  as  part  of  its  it  is  no  longer  needed  is,  on  balance,  of 
garding  education  records  of  students,  policies  and  procedures,  that  it  will  make  sufficient  importance  to  retain  the  re- 
The  reqxiirement  added  to  these  r^m-  copies  of  the  policies  and  procedures  quirment. 

lations  will  require  a  record  of  those  par-  available  to  parents.  In  any  case,  the  Act  It  should  also  be  emphasized  that  re¬ 
ties  obtaining  access,  but  not  those  who  requires  that  the  State’s  policies  and  strictions  on  disclosure  of  personally 
request  but  are  denied  access.  While  procedures  must  be  made  available  to  identifiable  data  course  still  apply  to 
there  may  be  some  informational  value  “parents,  guardians,  and  other  members  any  permanent  reem^. 
to  parents  in  knowing  who  has  requested  of  the  general  public”  at  least  30  days  10.  Section  121a.l5(b)  (8)  Children's 
access,  it  is  not  of  suflBcient  benefit  to  prior  to  submitting  than  to  the  Commls-  rights. 

outweigh  the  substantial  additional  sioner  for  approval.  (See  Sections  613  Comment.  Commenters  recommended 
paperwork  which  would  be  imposed  on  (b)  (1)  (D)  (1974)  and  612(2)  (E)  (1975)  that  the  criterion  on  children’s  ri^ts  be 
the  States.  of  the  ETHA) .  With  respect  to  the  last  clarified  and  set  wiintmum  standards  for 

As  to  the  fourth  point.  States  must  use  comment,  it  is  expected  that  the  respon-  protecting  the  rights  of  children.  Corn- 
existing  State  mechanisms  to  challoige  sible  official’s  name  would  appear  on  the  menters  urged  the  regulations  re- 
a  parent’s  refusal  to  coosent  to  an  eval-  list.  that  the  be  given  a  more  sub- 

ution.  It  would  be  outside  the  scope  of  Comment.  Commenters  recommended  stantlal  role  in  any  proceedings  ^)e- 
the  Department’s  auttuarlty  to  interfere  that  the  States  be  required  to  provide  eifle  rights,  on  the  grounds  ttiat  the  child 
with  the  parent-child  rdationshlp  in  this  specific  civil,  criminal,  and  administra-  is  the  resd  party  in  interest.  One  com- 
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menter  recommended  that  some  proce¬ 
dure  be  required  so  that  a  third  party 
could  represent  the  child  if  a  parent  or 
guardian  failed  to  do  so.  Another  com- 
menter  recommended  that  the  regula- 
ticms  specify  that  children  of  junior  high 
school  age  and  above  be  able  to  view  and 
challenge  the  accuracy  oi  dsda  them¬ 
selves  ezo^t  whtfe  the  agency  specih- 
caJly  determines  such  access  would  be 
seriously  harmful,  or  through  a  repre¬ 
sentative  of  their  choosing,  and  that  for 
younger  children,  surrogate  parents  be 
appointed  in  the  event  the  child’s  parents 
do  not  exercise  their  privacy  rights  under 
the  regulations.  Another  commenter  ob¬ 
jected  to  the  provision,  saying  that  his 
State’s  laws  and  the  Buckley  Amend- 
m^t  gave  rights  to  children  at  age  18 
or  the  age  of  majority. 

Response.  The  requirement  has  been 
modified  to  add  a  provision  to  make  it 
clear  that  the  Stat^  to  consider  the 
r-hiid’s  age  uid  the  type  or  sevm'ity  of 
handicapping  condition  in  determining 
their  policies  and  procedures  relating  to 
the  rights  of  children. 

I'  must  be  left  up  to  each  State  to  set 
forth  its  policies  regarding  children’s 
rights,  since  the  rights  will  vary  accord¬ 
ing  to  State  laws  cm  majority  and  com¬ 
petency. 

The  policies  must  also  account  for  the 
Buckley  Amendment,  which  requires 
that  lights  relating  to  education  records 
of  students  transfer  from  the  parents  to 
the  student  at  age  18  or  the  post-sec- 
(mdary  educational  leveL  The  Buckley 
Amendment  does  not  preclude  States 
from  accordii^  rights  to  students 
younger  than  18  in  addition  to  those  ac¬ 
corded  parents.  Therefore,  States  may 
decide  to  adopt  policies  which  require 
that  children  be  a  party  to  proceedings 
regarding  data  collected  under  §  121a.l0 

(g)(1). 

As  indicated  above,  it  is  not  appro¬ 
priate  in  tills  situation  to  impose  a  Fed¬ 
eral  requirement  that  the  States  appoint 
a  third  party  to  intervene  in  the  parent- 
child  relationship.  This  is  a  matter  which 
should  be  left  to  State  law. 

11.  Other  comments. 

Comment.  A  commenter  recommended 
that  the  regulations  include  the  regula¬ 
tions  to  implNnent  section  504  of  the 
Rehabilitation  Act  of  1973. 

Response.  No  change  has  been  made. 
Regulations  for  section  504  are  being  de¬ 
veloped  separately. 

Comment.  A  commenter  indicated 
that  he  Interpreted  the  regulations  as 
requiring  States  to  assure  that  each  par¬ 
ticipating  district  or  agency  set  forth  as¬ 
surances  that  it  is  complying  with  the 
regulations  but  that  the  States  will  not 
be  held  “personally”  responsible  to  as¬ 
sure  thsit  such  is  in  fact  the  case  in  each 
particular  instance. 

Response.  No  change  has  been  made. 
States  are  accountable  for  meeting  the 
requirements  of  the  Act  and  the  regu¬ 
lations,  and  for  implementing  the  pro- 
visicms  ol  their  annual  program  plans. 
The  pc^iea  and  procedures  of  each 
State  will  describe  in  detail  the  methods 
to  be  employed  in  complying  with  the 
Act  and  regulations. 


Comment.  A  commenter  recomxnended 
that  provlsi(ms  be  made  for  the  approval 
of  alternate  systems  of  data  coUecUon, 
maintenance  and  dissemination  because 
several  States  have  already  developed 
comprehensive  guidelines  for  collecting, 
maintaining,  and  disseminating  pmpil 
records,  and  to  develop  a  separate  sys¬ 
tem  would  be  costly  and  duplicative. 

Response.  No  change  has  been  made. 
These  regulations  do  not  require  that  a 
separate  system  be  established,  though 
some  States  may  have  to  modify  existing 
systems  to  ensiu-e  that  all  of  the  criteria 
are  met.  The  States  have  wide  latitude 
in  developing  policies  and  procedures 
which  meet  their  particular  needs,  sub¬ 
ject  to  the  requirements  of  the  regula¬ 
tions. 

12.  Other  changes.  Certain  technical 
corrections  have  been  made  in  the  regu¬ 
lations. 

After  consideration  of  all  conunents. 
Part  121a  of  Title  45  of  the  Code  of  Fed¬ 
eral  Regulations  is  amended  by  adding  a 
new  paragnu?h  (g)  to  §  121a.l0  and  by 
adding  a  new  8  121a.l5,  to  read  as  set 
{forth  below. 

Effective  date.  Pursuant  to  section 
431(d)  of  the  (3eneral  Education  Provi¬ 
sions  Act,  as  amended  (20  n.S.C.  1232 
(d) ) .  these  rgeulations  have  been  trans¬ 
mitted  to  the  Citengress  concurrently  with 
the  publication  in  the  Federal  Register. 
That  section  provides  that  regulations 
subject  thereto  shall  become  effective  on 
the  forty-fifth  day  following  the  date  of 
such  transmission,  subject  to  the  provi¬ 
sions  therein  concerning  Congressional 
action  and  adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.440,  Handicapped  Preschool 
and  School  Programs) 

Dated:  February  4,  1976, 

T.  H.  Bell, 

V.S.  Commissioner  of  Education. 
Approved:  February  18,  1976. 

David  Mathews, 

Secretary  of  Health,  Education, 
and  Welfare. 

Title  45  of  the  Code  of  Federal  Regu- 
tions  is  amended  as  follows: 

1.  Section  121a.l0  is  amended  by  add¬ 
ing  a  new  paragraph  (g) ,  to  read  as  set 
forth  below. 

§  121a.lO  Special  provisions  and  de¬ 
scriptions. 

•  •  •  •  • 

(g)  Set  forth  in  detail  the  policies  and 
procedures  which  the  State  will  under¬ 
take  or  has  undertaken  in  order  to  assure 
that: 

(1)  All  children  residing  in  the  State 
who  are  handicapped,  regardless  of  the 
severity  of  their  handicap,  and  who  are 
in  need  of  special  education  and  related 
services  are  idaitifled,  located,  and  end- 
uated,  and  that  a  practical  method  is 
developed  and  Implemented  to  determine 
whicli  children  are  currently  receiving 
needed  special  education  and  related 
services  and  vdiich  children  are  not  cur¬ 
rently  receiving  needed  special  education 
and  related  services; 


(2)  Policies  and  procedures  are  estab¬ 
lished  by  the  State  in  accordance  with 
the  criteria  set  out  in  S  121a.l5  to  assure 
the  protection  of  thp  confid^tiality  of 
any  personally  identifiable  data,  infor¬ 
mation,  and  records  collected  or  main¬ 
tained  by  State  and  local  educational 
agencies  under  Part  B  of  the  Act; 

(3)  There  is  estehlished: 

(i)  A  goal  of  providing  full  educational 
opportunities  to  all  handicapped  chil¬ 
dren; 

(ii)  A  detailed  timetable  for  accom¬ 
plishing  such  a  goal;  and 

(iii)  A  description  of  the  kind  and 
number  of  facilities,  personnel,  and  serv¬ 
ices  necessary  throughout  the  State  to 
meet  such  a  goal;  and 

(4)  The  policies  and  procedures  sub¬ 
mitted  by  the  State  under  this  paragraph 
shall  be  available  td  parents,  guardians, 
and  other  members  of  the  general  public 
at  least  thirty  days  prior  to  the  date  of 
submission  for  approval  to  the  Commis¬ 
sioner. 

(20  nH.C.  1412(2)  (A),  (C),  (D),  and  (E)  and 
1417(c)) 

2.  A  new  S  121a.l5  is  added,  to  read  as 
follows: 

§  121a.l5  Data  confidentiality  criteria, 

(a)  Definitions.  As  used  in  this  sec¬ 
tion  :  “Consenlf  ’  means  that : 

(1)  The  parent  has  been  fully  in¬ 
formed  of  the  information  set  out  in 
8 121a.l5(b)  (1)  (i)  in  his  or  her  native 
language,  unless  it  clearly  is  not  feasible 
to  do  so; 

(2)  The  parmt  understands  and 
agrees  in  writing  to  the  carrying  out  of 
the  activity  for  which  his  or  her  consent 
is  sousdit,  and  the  consent  sets  forth  that 
activity  and  lists  the  records  (if  any) 
which  will  be  released  smd  to  whom;  and 

(3)  The  parent  imderstands  that  the 
granting  of  consent  is'  voluntary  on  the 
part  of  the  parent. 

“Destruction”  means  i^tiyslcal  destruc¬ 
tion  or  removal  of  personal  identifiers 
from  data  so  that  the  data  is  no  longer 
personally  identifiable. 

“Formal  evaluation”  means  evaluation. 
Interviewing  or  testing  procedures  under 
Part  B  of  the  Act  used  selectively  with  an 
individual  child  and  does  not  include 
basic  tests  administered  to  or  procedures 
used  with  all  children  in  a  school. 

“Puent”  means  a  parent  or  guardian 
(or  individual  acting  as  a  parent  in  the 
absence  of  a  parent  or  guardian)  of  any 
child  on  whom  data  is  collected,  main¬ 
tained,  or  used  for  the  purposes  set  forth 
in§  121a.l0(g)(l). 

“Participating  agency”  meims  any 
agency  or  institution  which  collects, 
maintains,  or  uses  data,  or  from  which 
data  is  obtained,  to  meet  the  require¬ 
ments  set  out  in  I  121a.l0(g)  (1). 

“Personally  identifiable”  means  that 
the  data  Includes: 

(1)  The  name  of  the  child,  the  child’s 
parent,  or  other  family  memb^; 

(2)  The  address  of  the  child; 

(3)  A  personal  identifier,  such  as  the 
child’s  social  security  number  or  student 
number;  or 

(4)  A  list  of  personal  characteristics 
or  other  information  which  would  make 
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it  possible  to  identify  the  child  with  rea¬ 
sonable  certainty. 

“Procedure”  means  a  course  of  action 
which  will  be  taken  to  Implement  a 
policy. 

(b)  Policies  and  procedures.  The  poli¬ 
cies  and  procedures  required  under 
§  I21a.l0(g)  (2)  shall  be  estid>llshed  In 
accordance  with  the  following  criteria: 

(1)  Notice.  (1)  The  State  educational 
agency  shall  provide  notice  which  is  ade¬ 
quate  to  fully  inform  parents  about  the 
requirements  set  forth  in  S  121a.l0(g) 
(1),  including: 

(A)  A  description  of  the  extent  to 
which  the  notice  will  be  given  in  the  na¬ 
tive  languages  of  the  various  population 
groims  in  the  State; 

(B)  A  descrhiticm  of  the  children  on 
whom  data  will  be  maintained,  the  types 
of  data  sought,  the  methods  the  State  in¬ 
tends  to  use  in  gathering  the  data  (in¬ 
cluding  the  sources  from  whom  data  will 
be  gathered) ,  and  the  uses  to  be  made  of 
the  data; 

(C)  A  summary  of  the  policies  and 
procedures  to  be  followed  by  partici¬ 
pating  agencies  regarding  storage,  dis¬ 
closure  to  third  parties,  retention,  and 
destruction  of  all  personally  identifiable 
data;  and 

(D)  A  description  of  all  of  the  rights 
of  parents,  and  children  regarding  this 
data,  including  the  rights  imder  section 
438  of  the  (General  Education  Provisions 
Act. 

(ii)  The  notice  shall  include,  but  not 
be  limited  to,  notice  published  in  news¬ 
papers  having  Statewide  and  local  cir¬ 
culations  prior  to  any  major  identifica¬ 
tion  or  location  activity. 

(2)  Access  rights. 

(i)  Each  participating  agency  shall 
permit  parents  to  Inspect  and  review  any 
personi^  identifiable  data  relating  to 
their  children  which  is  collected,  main¬ 
tained,  or  used  by  the  agency  in  cmn- 
plylng  with  S  121a.l0(g)  (1).  The  agency 
shall  comply  with  a  request  without  im- 
necessary  delay  and  prior  to  any  hear¬ 
ing  relating  to  the  identificaticm,  evalua¬ 
tion,  or  placement  of  the  child,  and  in 
no  case  more  than  45  days  after  the  re¬ 
quest  has  been  made. 

(il)  The  right  to  inspect  and  review 
education  records  under  paragnqih  (b) 

(2)  (i)  of  this  section  includes: 

(A)  The  right  to  a  response  from  the 
participating  agency  to  reasonable  re¬ 
quests  for  explanations  and  interpreta¬ 
tions  of  the  data;  and 

(B)  The  right  to  request  that  the 
agency  provide  copies  of  the  records  c(m- 
taining  the  data  where  failure  to  provide 
those  copies  would  effectively  prevent  the 
parent  from  exercising  the  rii^t  to  in¬ 
spect  and  review  the  data. 

(ill)  An  agency  may  presume  that  the 
parent  has  authority  to  huqiect  and  re¬ 
view  data  relating  to  his  or  her  child 
unless  the  agency  has  been  advised  that 
the  par^t  does  not  have  the  authoritir 
imder  applicable  State  law  governing 
such  matters  as  guardianship,  separation 
and  divorce. 

(iv)  Each  participating  agency 
keep  a  record  of  parties  obtaining  access 
to  data  oofiected,  nminitalned,  or  used 
under  §  121a.l0(g)  (1)  (exc^  access  by 


parents  and  authorized  employees  of  the 
putidpating  agency  under  this  subpara- 
gnqih) ,  Including  the  name  of  the  party, 
Ihe  date  access  was  given,  and  the  pur¬ 
pose  for  which  the  party  is  authorized 
to  use  the  data. 

(v)  If  any  record  includes  data  on 
more  than  <me  child,  the  parents  of  those 
children  diaU  have  the  right  to  imgiect 
and  review  only  the  data  rdating  to  their 
child  or  to  be  informed  of  that  specific 
data. 

(Vi)  Each  participating  agency  shall 
provide  parents  on  request  a  listing  of 
the  types  and  locations  of  data  collected, 
maintained,  or  used  by  the  agency. 

(A)  A  participating  agency  may 
charge  a  fee  for  copies  ot  records  which 
are  made  for  parents  under  this  sub- 
paragraph;  Provided,  that  the  fee  does 
not  effectively  prevoit  the  paimts  from 
exercising  their  rlfidrt  to  inspect  and  re¬ 
view  those  records. 

(B)  A  participating  agency  shall  not 
charge  a  fee  to  search  for  or  to  retrieve 
data  under  this  subparagraph. 

(vii)  This  sitoparagraidi  (2)  shall  ap¬ 
ply  to  each  participating  agoicy  and  to 
all  personally  IdentifiaUe  data  collected, 
maintained,  or  used  for  the  purposes 
set  forth  in  1 121a.l0(g)  (1) . 

(3)  Hearing  rights: 

(1)  A  parort  who  believes  that  data 
collected,  maintained,  or  used  under 
S  121a.l0(g)  (1)  is  inaccurate  or  mislead¬ 
ing  or  violates  the  privacy  or  other  ri^dits 
of  the  child  may  request  the  participat¬ 
ing  agency  which  maintains  the  data  to 
make  appropriate  amendments  to  the 
data. 

(ii)  The  agency  shall  decide  whether 
to  amend  the  data  in  accordance  with 
the  request  wtthln  a  reasonatfie  period 
of  time  of  receipt  of  the  request. 

(ill)  If  the  ngeaacj  decides  to  refuse  to 
amoid  the  data  in  accordance  with  the 
request  it  shall  so  Inform  the  parmt  of 
the  refusid,  and  advise  the  parent  of  the 
right  to  a  hearing  imder  this  subpara¬ 
graph. 

(iv)  The  agoicy  shall,  on  request,  pro¬ 
vide  an  opportunity  for  a  hear^  in  or¬ 
der  to  challenge  data  to  Insure  that  it 
is  not  inaccurate,  misleading  or  other¬ 
wise  in  violation  of  the  privacy  or  other 
rlcdits  of  the  child.  The  hearing  shall  be 
conducted  in  accordance  with  this  sub- 
paragraph. 

(v)  If.  as  a  result  of  the  hearing,  the 
agency  decides  that  the  data  is  inac¬ 
curate,  misleading  or  otherwise  in  viola¬ 
tion  of  the  privacy  or  other  rights  of 
the  child,  it  shall  amend  the  data  ac¬ 
cordingly  and  so  inform  the  parent  in 
writing. 

(vl)  If.  as  a  result  of  the  hearing,  the 
agency  decides  that  the  data  is  not  in¬ 
accurate,  misleading  or  otherwise  in  vio¬ 
lation  of  the  privacy  or  other  rights  of 
the  child,  it  shall  inform  the  parent  of 
the  rifi^t  to  place  |n  the  records  it  main¬ 
tains  on  the  child  a  statement  comment¬ 
ing  on  the  data  and  setting  forth  any 
reasons  for  disagreeing  with  the  decision 
of  the  agency. 

(vii)  Any  explanation  placed  in  the 
records  of  the  child  under  paragraph 
(b)  (3)  (vl)  of  this  section  shall: 


(A)  Be  maintained  by  the  agency  as 
part  of  the  records  of  the  child  as  long 
as  the  record  or  contested  portion  thereof 
is  maintained  by  the  agency;  and 

(B)  If  the  records  of  the  child  or  the 
contested  portion  thereof  is  disclosed  by 
the  agamy  to  any  party,  the  explanation 
shall  alK  be  disclosed  to  the  party. 

(viii)  The  hearing  required  to  be  held 
under  this  subparagraph  shall  be  con¬ 
ducted  according  to  procedures  which 
shall  include  at  least  the  following 
elements: 

(A)  The  hearing  shall  be  htid  within 
a  reasmiable  period  of  time  aftor  the 
agency  has  received  the  request,  and  the 
parent  shall  be  given  notice  of  the  date, 
place,  and  time,  reasonably  in  advance 
of  the  heudng; 

(B)  The  hearing  shall  be  conducted  by 
a  party  who  does  not  have  a  direct  inter¬ 
est  in  the  outcmne  of  the  hearing; 

(C)  The  parent  shall  be  afforded  a  full 
and  fair  opportunl^  to  presmt  evidoice 
relevant  to  the  Issues  raised  unda*  para¬ 
graph  (b)  (3)  (Vi)  of  this  section,  and  may 
be  assisted  or  roiresented  by  individuals 
of  his  or  her  choice  at  his  or  her  own 
expoise.  Including  an  attorney; 

(D)  The  agency  shall  make  its  decision 
in  writing  within  a  reasimable  period  of 
time  after  the  conclusion  of  the  hearing; 
and 

(B)  The  decision  of  the  agency  shall  be 
based  solely  upon  the  evidence  presented 
at  the  hearing  and  ihall  include  a  sum¬ 
mary  of  the  evidence  and  the  reasons  for 
the  decision. 

(lx)  The  policies  and  procedures  de¬ 
scribed  under  i  121a.l0(g)  (2)  shall  in¬ 
clude  any  rights  of  appeal  to  the  State 
educational  agency  from  declsicms  made 
by  participating  agencies  under  this 
subparagraph. 

(X)  This  subparagrcq>h  (3)  shall  apply 
to  each  participating  agency  and  to  all 
personally  idoitifiable  data  collected, 
maintained,  or  used  for  the  purposes  set 
forth  in  i  121a.l0(g)(l). 

(4)  Consent.  (1)  Parental  consent  shall 
be  obtained  before  data  are: 

(A)  Disclosed  to  anyone  other  than 
officials  (ff  participating  agencies  collect¬ 
ing  or  using  the  data  for  the  purposes 
set  out  in  {  121a.l0(g)  (1) ,  except  as  pro¬ 
vided  in  paragraph  (b)  (4)  (11)  of  this 
section; 

(B)  Used  for  any  purpose  other  than 
those  specified  in  §  121a.l0(g)  (1) ;  or 

(C)  Sought  directly  from  the  child  by 
formal  evaluation. 

(20  n.8.C.  1412(2)  (d)  and  1417(c) ) 

(ii)  An  educational  "agency  or  institu¬ 
tion  subject  to  section  438  of  the  General 
Education  Provisions  Act  may  not  rdease 
data  fnxn  education  recimds  to  partici¬ 
pating  agoicles  without  parental  consent 
exca>t  as  provided  in  section  438(b)  of 
that  Act  and  Part  98  of  this  title. 

(ill)  The  State  shall  describe  the  poli¬ 
cies  and  procedures  which  will  be  used 
in  the  event  that  a  parent  refuses  to 
provide  consent  under  paragraidi  (b)  (4) 
of  this  section. 

(5)  Safeguards.  (1)  Each  participating 
agency  «h*ii  protect  the  confidentiality 
of  data  at  collection,  storage,  disclosure, 
and  destructi(«  stages; 
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(li)  One  offlcial  st  eadi  participating 
agency  chall  assume  respooafclUty  for 
assuring  the  conlklentialt^  of  w  per¬ 
sonally  identiflable  data; 

(ili)  All  persons  collecting  or  using 
personally  identUable  data  shall  receive 
training  or  instruction  regarding  the 
State’s  poUdes  and  procedures  developed 
under  1 121a.l0(g)  (2)  and  regarding 
Section  438  of  the  General  Education 
Provisions  Act. 

(iv)  Each  participating  agency  shall 
maintain,  for  public  inspection,  a  cur¬ 
rent  listing  of  the  names  of  those  em¬ 
ployees  within  the  agoxcy  who  may  have 
access  to  the  personally  identiflable  data. 

{6) ,  Dettnictkm  of  data.  (1)  AH  per¬ 
sonally  identifiable  data  coUeeted  for  the 
purposes  set  forth  in  i  121aJ.0(g)  (1) 
ffhftii  be  destroyed  within  five  years  after 
the  data  is  no  kmger  neecM  to  provide 
educatkmal  awksm  to  tiie  child,  except 
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that  a  permanent  neord  consisting  of  a 
student's  name,  addresa,  and  phone  num¬ 
ber.  his/her  grades,  attendance  leeowi, 
attended,  grtule  level  completed, 
and  year  completed  may  be  maintained 
without  time  limitation; 

(ii)  Prior  to  destruction  of  data,  reas¬ 
onable  efforts  shall  he  made  to  notify 
parents  that  they  have  the  right  to  be 
imvlded  with  a  copy  of  any  data  which 
has  been  obtained  or  used  fcv  the  pur¬ 
poses  set  forth  in  i  121a.l0(g)  (1) . 

(7)  Children’s  rights.  The  policies  and 
procedures  required  under  1 121a.l0(g) 
(2)  shall  include  the  extent  to  which 
children  will  be  accorded  rights  of  pri¬ 
vacy  similar  to  those  accorded  to 
parents.  *»^**>p  Into  consideratiOQ  the 
age  of  the  child  and  type  or  severity  of 
handicapping  condition. 

(20  U5.C.  1413(b)  (2)) 


(8)  En/orcememt.  The  State  shall  spec¬ 
ify  the  policies  and  proeedures,  innhirfiTig 
sanctions,  which  the  State  will  use  to 
insure  that  its  poUdes  and  procedures 
will  be  followed  and  that  the  lequire- 
ments  <ff  the  Act  and  the  regulations  in 
this  part  will  be  met. 

Cc)  With  nespect  to  personally  identi¬ 
fiable  data  (If  any)  edlected  the  (^ce 
of  Education  and  its  authorised  repre- 
sentativeB,  whme  that  data  would  not 
otherwise  be  subject  to  ttie  provisicms  of 
5  UJ9.C.  5S2a  (the  Privacy  Act  of  1974) , 
the  Commissions  will  apply  the  require¬ 
ments  of  5  UJS.C.  section  SS2a(b>  (l)-(2) , 
(4) -(11);  (c);  (d);  (e)(1).  (2),  (S)(A). 
(B).  and  (D),  (S)-(10>;  (h);  (m);  and 
(n)  and  the  regulations  implementing 
those  ivovlsions  set  fmth  in  Part  Sb  of 
thlstttle. 

(20  nA.C.  1412(2)  (D)  and  1417(o)) 

[FB  Doc.76-<888  FUed  2-26-78;8;46  am] 
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